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CHIEF JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Matured installments provided for in adecree, which orders the payment of
monthly sumsfor aimony or child support, sand as‘ decretd judgments’ againgt the party charged with
the payments.” Syllabus Point 1, Goff v. Goff, 177 W.Va. 742, 356 S.E.2d 496 (1987).

2. “The authority of the drcuit courtsto modify aimony or child support avardsis
prospective only and, absent ashowing of fraud or other judicidly cognizable circumstancein procuring
theorigind award, acircuit court iswithout authority tomodify or cancd accrued dimony or child support
payments.” Syllabus Point 2, Goff v. Goff, 177 W.Va. 742, 356 S.E.2d 496 (1987).

3. “[W]herethepaties. .. asmply cohabit, the preexisting [ child support] order does
not autometicaly terminate, but remainsinfull effect, and thechild support obligation continuesasdefined
inthe order.” Syllabus Point 1, in part, Griffisv. Griffis, 202 W.Va. 203, 503 S.E.2d 516 (1998).

4. The payment of aimony mandated in adivorce order does not automaticaly
terminate upon the mere conabitation of the partiesto the divorce order, but remainsin full forceand effect,

and the alimony obligation continues as defined in the divorce order.

5. The post-divorce cohabitation of former spousesisonefactor to be consdered
in determining whether an obligor former spousehasfulfilled hisor her support obligationsasrequired by
theparties’ divorce decree. Theinquiry iswhether and to what extent the obligor former spouse

contributed financidly to the support of the obligeeformer spouseand/or theparties child(ren) duringthe



parties cohabitation. Any monetary contribution made by the obligor former gpouseto theobligeeformer
spouse for the support of the obligee former spouse and/or the parties’ child(ren) congtitutes a credit
toward the fulfillment of the obligor former spouse’ s court-ordered support obligations.

6. “The party who alleges payment as a defense has the burden of provingit.”
Syllabus Point 4, Allegheny Development Corp., Inc. v. Barati, 166 W.Va. 218, 273 S.E.2d 384
(1980).

7. Wherean obligeeformer spousemovesto collect dleged arrearagesindimony
and child support paymentsmandated by adivorce order, the obligor former spouse bearsthe burden of
proving thet he or she hasfulfilled hisor her dimony and child support obligations as defined in the divorce

order.



Maynard, Chief Justice:

Thisisan gpped from aFebruary 11, 1999 find order of the Circuit Court of Barbour
County which resolved aleged arearagesin child support and dimony. Inthisapped, the gppellant, 1da
L. Ddton, dlegesthat the drcuit court erred in adopting thefamily law madier’ slegd condusion that when
“theobligor of child support isliving in the same household asthe support obligeeand the object of the
support obligation, theretend [9¢] to beapresumption that theobligor’ sincome hasgoneto the support

of the child and all the credits met.” We agree with the appellant.

FACTS

IdaL. Daton, the appellant, and Delbert H. Dalton, the appellee, were married on
September 27, 1979, and achild wasborn to their marriageon June 9, 1980. The partiesenteredintoa
separdion agreement bearing the date of November 3, 1988. They were granted adivorce by order of
the Circuit Court of Barbour County on January 30, 1989. Thecircuit court’ s order approved and
incorporatedtheparties separation agreement. Thefina order provided, inter alia, that the appel lant
was awarded care, custody, and control of the couple sminor child, and the gppellee was ordered to pay

child support of $225.00 per month and $100.00 per month in spousal support.' These support payments

!In addition to the terms set forth above, the agreement also provided that the appellant,
(continued...)



were ordered to begin asof November 5, 1988. The child support paymentswereto continue until the
child attained the age of eighteen years. The spousa support paymentswere to continue until the child

attained the age of eighteen years or the wife sooner remarried.

After the partiesweredivorced, the gppellee continued to resdein the same house asthe
appellant and their minor child for approximately the next eight years.” The nature of the parties
relaionship during thisperiod isamatter of great digoute. Inthefind hearing beforethe family lav medter,
the appellee testified that he and the appellant continued to live asif they were husband and wife.
According to the appellee, they purchased personal property together, maintained joint credit card
accounts, and continued to have sexud relations. Further, the appellee testified that he helped inthe

support of the appellant and their son.?

!(...continued)

dhdl recaive asher own separate property her undivided
interest in certain red estate Situate in Barbour County, West
Virginia, the 1986 Mercury Cougar automobile, the 1986 Ford
XLT truck, two motorcycles, and two 4-wheders, al household
goodsand furniture, dl of her persond be ongingsand those of
thechild, dl bank accounts, and dl pensgon amountstowhich she
may become entitled; and the[appelleg] shdl recaiveashisown
separate property the Mercury Lynx automobile, dl of his
persond be ongings, any bank account solely inhisname, and dl
pension amounts to which he may become entitled.

An hisrecommended order, thefamily law master found that the parties|lived together after the
divorce until November or December 1996.

*Theappelleetedtified that hewasunsophisticated in financia mattersand did not haveachecking
account. Therefore, his practice wasto hand his paycheck over to the gppdlant so that she could deposit
it in her checking account and use it to pay hills.
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Thegppelant, on theother hand, testified thet shedlowed the gopelleeto continuetolive
inthe housefor thebendfit of their son. According to the gppdlant, thetermsof the cohabitation werethat
thegppdleemaintained aseparatesocid lifeand separatefriendshipsand paid hisown living expenses,
Shedso tedtified that the partiesdid not have sexud relations during their cohabitation. The gppedllant
sated further that the gppelleedid not assist her in paying the bills and made no offer to pay child support
or dimony. Findly, the appellant declared that the gopellee wasrardly a home and insteed spent most of

his time with a girlfriend and other friends.

Inthe Rl of 1997, the appd lant commenced collection procesdings againg the gppellee
for arrearagesin both child and spousa support.* In November 1997, theappelleereceived notice from
the Office of the Monongdia County Child Support Enforcement Division (“CSED”)° that the sum of
$325.00 would bewithheld from the appelle€’ swages per month as current child and spousa support.
Thegppeleewasdsoinformed that he owed the sum of $52,675.91 in child support arreeragesfor which

therewoul d be additiona withholdingsfrom hiswages.® Also contained intherecord isan amended

*The gppellant testified that shefiled an“ Affidavit of Accrued Support” pursuant to W.Va Code
§48A-5-2inwhich shedleged that the gppelleehed failed to fulfill hischild support obligationsasrequired
in the January 30, 1989 divorce order.

*The parties were employed in Monongalia County. The appellee worked a West Virginia
Univergty asacustodian, and the gppd lant was employed by West VirginiaUniversity asaregistered
nurse.

®In the recent case of Layne v. West Virginia Child Support Enforcement Division, 205

W.Va 353, 518 SE.2d 357 (1998), we dated in Syllabus Point 2 thet *[w]hen an obligor owes matured,

unpaid child support arrearages, the mandatory procedurewhich must befollowed prior toingtituting

automatic withholding of theobligor’ sincomeisst forthinW.Va Code848A-5-2." It gppearsfromthe
(continued...)



“Order/Notice To Withhold Income For Child Support,” recaived by the Circuit Court of Barbour County
onJuly 21, 1998, which datesthat $506.25 isto be withheld from the gppelee’ smonthly income. The

sum of $406.25 was designated as past due support for arrears of 12 weeks or greater.

On January 26, 1998, the appdleefiled aPetition For Modification in the Circuit Court
of Barbour County inwhich herequested areduction of child support, atermination of spousal support,
and thetermination of arrearages of child support. The appellee sated that heisnot respongblefor any
back child support because he haslived with and fully supported hischild from thedate of thechild shirth
through August 1997. Inher Reply To Petition For Modification, dated April 10, 1998, the gppel lant
responded that wheressthe gppdleelived inthe home provided for their child efter thedivorce, it was she
who financidly supported the child and hersdf. The gppdlant requested, in part, that shebeawarded a
judgment for the arrearage of child support and dimony through January 1998, indluding interest. The
gppdlant further requested that the gppellee’ s child support obligation be recal culated for the time period
fromFebruary 1, 1998 through June 1, 1998, & whichtimeit should terminate asthe parties sonwill have

attained the age of 18 years and graduated from high school.’

®(...continued)
record that this procedure was followed in the instant case, and thereis no alegation that the proper
procedure was not followed.

The gppdlant dso gated that sheis employed as aregistered nurse and had no need of financid
support. Accordingly, sherequested that pousal support be suspended asof February 1, 1998, and she
reserved theright to regpply for spousal supportinthefutureif sheexperienced achangeof circumstances.



After hearingson themétter, thefamily lav magter entered arecommended order inwhich
he found in pertinent part:

2. Thatitisgenerdly presumed thet the person that pays
child support by cash and doesnot get areceipt isout of luck and
will not get acredit unlesstherecipient of that child supportis
honest enough to acknowledge it.

3. Thatitisaso generdly presumed thet if the obligor of
child supportislivinginthe same household asthe support obligee
and the object of the support obligation, theretend [Sc] tobea
presumption that theobligor’ sincome has goneto the support of
the child and all the credits met.

4. That the [Appelled] testified that he gave cash and
money tothe Plantiff in satifaction of hissupport obligationwhile
they wereliving together. It issubdantiated by thefact that hedid
not have achecking account prior to thedivorce nor one after the
divorce and that he was not the financial manager of hisown
finances.

5. That the parties continued to acquire assets together
anddgnjoint debts, dl of which leaves[dc] thet the Rlantiff failed
to meet the burden of proof that therewasno support during the
time that the parties lived together.

6. That the[Appdlant] admitsthet the[Appelleg] dida
number of thingswith the minor child and did not ask for [Sc] her
for any money to do that.

7. That there are instancesto suggest that the parties
even after the divorce had financial obligations together.

* % %

11. That the parties living together under the same roof
was asatisfaction of the support order for both child support and
aimony during thosetimesthet they wereliving together, which
was essntidly from thetime of the entry of the divorce decree
until thelast day of August 1997 for child support and until thelast
day of November 1996 for alimony.

Asaresult of thesefindings, thefamily law magter granted adecreta judgment against the

appelleein theamount of $2,250.00 through August 1998 for accrued child support and adecretal
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judgment intheamount of $1,300.00 through August 1998 for accrued dimony.® Further, thefamily law
master ordered that the appellee’ salimony obligationissatisfied as of December 31, 1997, and the
gppdleeisnot respongblefor any dimony obligation for 1998. However, thedimony issuewas|eft open
for possblefuture modification. Findly, thefamily law master ordered thet the gppellee should pay the

appellant $200.00 per month for child support until the parties' child reaches the age of 18.

The gppdlant petitioned for review of thefamily law magter’ srecommended order inthe
Circuit Court of Barbour County. By order of February 11, 1999, the dircuit court denied the gppdlant’s

petition for review and adopted the findings of fact and conclusions of law of the recommended order.

STANDARD OF REVIEW

#The sum of $2,250.00 represents child support paymentsfor ten months, and the sum of
$1,300.00 represents spousd support paymentsfor thirteen months. Thefamily law megter found thet the
gppelleeand the gppd lant lived inthe same house until thelast day of November 1996. At that timethe
gppdlant vacated the houseand the gppel lee continued to livein the housewith the parties son until the
end of August 1997 a whichtimethe gppellee moved out and the gppel lant moved back into the house,
Accordingtothefamily law magter, dimony wassatisfied asof December 31, 1997. It gppearsthat this
finding may bebased onthe gppdlant’ sassertionin her April 10, 1998 Reply to Petition For Modification
that she had no finencid need at thet timefor spousal support. Accordingly, the family law master found
that gpousal support paymentswereowed to the gopdlant for thethirteen month period of December 1996
through December 1997. Concerning the child support payments, the family law master found thet the
aopdleelived with the parties son until thelast day of August 1997. The child reeched the age of eighteen
inJune1998. Therefore, the gppdlee owed child support paymentsfor the ten month period of September
1997 through June 1998.



ThisCourt hashedthat inreviewing “ chdlengestofindingsmeade by afamily lav mester
that al so were adopted by acircuit court, athree-pronged standard of review isgpplied.” SyllabusPoint
1, inpart, Burnsidev. Burnside, 194 W.Va. 263, 460 S.E.2d 264 (1995). “ThisCourt reviewsthe
circuit court’ sfind order and ultimate disposition under an abuse of discretion standard. Wereview
chalengesto findings of fact under aclearly erroneous standard; conclusionsof law arereviewed de
novo.” Syllabus Point 4, Burgessv. Porterfield, 196 W.Va. 178, 469 S.E.2d 114 (1996). This
Court hasaso gated that “[i]n adivorce suit thefinding of fact of atrid chancellor based on conflicting
evidencewill not be disturbed on gpped unlessit is cearly wrong or againgt the preponderance of the
evidence” SyllabusPoint 3, Taylor v. Taylor, 128 W.Va 198, 36 SE.2d 601 (1945). We havefurther
explained:

A finding isdearly erroneouswhen, athough thereisevidenceto
support the finding, the reviewing court on the entire evidenceis
|eft with the definite and firm conviction that amistake has been
committed. However, areviewing court may not overturna
finding smply becauseit would have decided the case differently,
and it mugt affirmafindingif thecircuit court’ saccount of the
evidence is plausible in light of the record viewed in its entirety.

SyllabusPoint 1, in part, In Interest of Tiffany Marie S, 196 W.Va. 223, 470 S.E.2d 177 (1996).

With these standards to guide us, we now proceed to review the issue raised by the appellant.

DISCUSSION



Thesoleassgnment of error raised by the gppdlant isthet thecircuit court erred infinding
that the parties’ continued cohabitationwasasatisfaction of the support order for both child support and
aimony during thetimesthat the parties cohabited. The gppdlant argues, fird, thet thisissue was settled
inthisCourt’ srecent holding in Syllabus Point 1 of Griffisv. Griffis, 202 W.Va 203, 503 S.E.2d 516
(1998), which satesthat “where the parties. . . Smply cohabit, the preexisting [child support] order does
not automaticaly terminate, but remainsinfull effect, and thechild support obligation continuesasdefined
inthat order.” Second, the gppdlant aversthat thelaw is dear that child support paymentsvest asthey
accrue so that circuit courts lack the authority to modify or cancel accrued child support payments
retroactively. Citing syl. pt. 2, Goff v. Goff, 177 W.Va. 742, 356 S.E.2d 496 (1987) and Carter v.
Carter, 198 W.Va 171, 479 S[E.2d 681 (1996). Therefore, saysthe appellant, the Circuit Court of
Barbour County lacked the authority to cance the child support paymentsthat accrued during the severd
yearsinwhich the parties cohabited. Findly, theappdlant assertsthat the legal presumption that the
parties cohabitation was satisfaction of the appelleg schild and spousal support paymentshasno besisin
thelaw. The appellant concludesthat she lacked notice that she had the burden of rebutting this

presumption in the hearings before the family law master.

Theappelleerespondsthat he agreesthat mere cohabitationisnot sufficient to terminate
aprior order of child and spousa support. The gppellee argues, however, that inthis case support was
not terminated or withheld. Instead, according to the gppelee, the evidence before the family law master
showstha heworked toward supporting hisfamily while he cohabited with them. Spedificaly, heasssed
in household mantenance, thefinancing of family vacations, and the purchase of persond property. The
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gopdlescondudesthat, inlight of theevidence, thefamily lawv magter did not abuse hisdiscretioninfinding
that the gppdleemet hischild and spousd support obligationsduring the time period in which the parties

cohabited.

Asnoted above, thiscase comesto usasaresult of the gppeleg spetition for modification
of aimony and child support which wasfiled in responseto the appe lant’ s efforts to collect aleged

arrearages.’ In his petition for modification, the

*The gppdlant’ seffort to collect child support arrearagesis governed by W.Va Code § 48A-5-2
(1991) whichwasin effect a thetime the appellant sought alegedly unpaid child supportinthe Fal of
1997. This code section provided in relevant part:

(& Whenan obligor isinarrearsin the payment of support which

Isrequired to be paid by the terms of such order, an obligee may

filean“Affidavit of Accrued Support” withthederk of thedreuit

court, setting forth the particulars of such arrearage, and

requesting awrit of execution, suggestion or suggesteeexecution.
* % %

(€) Upon receipt of the affidavit, theclerk shal issuea
writ of execution, suggestion or suggestee execution, and shall
mail acopy of theaffidavit and anaticeof thefiling of the affidavit
to the obligor, at hislast known address. If the children’s
advocateisnot acting on behdf of theobligeeinfiling theaffidavit,
thederk shdl forward acopy of theaffidavit and thenotice of the
filing to the children’ s advocate.

(f) Thenatice provided for in subsaction (€) of thissaction
shall inform the obligor that if he or she desiresto contest the
affidavit onthegroundsthat theamount clamedto bein arrears
inincorrect or that awrit of execution, suggestion or suggestee
executionisnot proper because of mistakes of fact, heor she
mugt, within fourteen daysof the date of thenaticer (1) Informthe
children’ sadvocatein writing of the ressonswhy the affidavit is
contested and request ameeting with the children’ sadvocate; or

(continued...)



gppelleerequested areduction of child support, atermination of spousa support, and thetermination of
arrearages of child support. However, our law is carved in stone that while alimony and child support
orders may be modified if there isasubstantial change of circumstances, the modification can be
prospective only. We have dated that “[m]atured ingalments provided for in adecree, which ordersthe
payment of monthly sumsfor aimony or child support, dand as* decretd judgments againgt the party
charged with the payments.” Syllabus Point 1, Goff v. Goff, 177 W.Va 742, 356 S.E.2d 496 (1987).
Therefore, “[t|heauthority of thecircuit courtsto modify aimony or child support avardsisprospective
only and, absent ashowing of fraud or other judicidly cognizable crcumstancein procuring the origind
award, adrcuit courtiswithout authority tomodify or cance accrued dimony or child support payments.”
SyllabusPoint 2, id. Inaddition, W.Va Code 8§ 48A-5-2(a) providesthat “[&] child support order shall

not beretroactively modified so asto cance or dter accrued inddlmentsof support.” Itisclear, therefore,

%(...continued)
(2) obtanadatefor ahearing before the family law master and
mail written notice of such hearing to the obligee and to the
children’ sadvocate on aform prescribed by the adminidrative
officeof the supreme court of gppedsand madeavaladlethrough
the office of the clerk of the circuit court.

It appearsfromtherecord, however, that instead of contesting the affidavit of accrued
support pursuant toW.Va Code 848(A)-5-2(f), thegppelleefiled apetition for modificationinthe Circuit
Court of Barbour County. Nevertheess, the outcome of the case gppears unaffected by any procedurd
irregul arity sncethe gppeleewasgiven theopportunity to contest thealeged arreeragesbeforethefamily
law master, and the family law master and the circuit court ruled on the issue.

Wenoteasothat W.Va Code§48(A)-5-2(f) hasbeen amended twicesncethe appd | ant
filed her affidavit of accrued support, oncein 1997, which amendment became effective January 1, 1998,
and as0in 1998, which amendment became effective June 12, 1998. These amendments have no bearing
on the disposition of this case.
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that thecircuit court did not have the authority to terminate the child support arrearages asrequested by

the appellee.

However, thecircuit court, initsfind order, doesnot purport to terminate accrued spousal
and child support payments. Rather, thecircuit court found that the gppellee had made his past support
payments during the yearsin which the parties cohabited. This condusion was based, & least in part, on
thefinding “[t]hat the parties’ cohabitation was asatisfaction of the support order for both child support
and dimony during thetimesthet the partieswereliving together and the Defendant wasliving in the same

house as the minor child.” The appellant now argues that this finding is incorrect.

In Syllabus Point 1, in part, of Griffisv. Griffis, 202 W.Va. 203, 503 S.E.2d 516
(1998), wehddthat “wheretheparties. . . amply cohabit, the preexisting [ child support] order doesnot
automatically terminate, but remainsin full effect, andthe child support obligation continuesasdefinedin
the order.” We explained this holding as follows:

Wefind that the substantid differencesthat exist between
marriageand cohabitation ungquestionably compe thecondusion
that cohabitation, without marriage, isinsufficent to automaticaly
nullify the provisons of an exigting court order related to child
custody and support. Since common law marriagesmay not be
vaidly formed in this State, cohabitation does not legdly unitea
family asdoesmarriage. Furthermore, cohabitation smply does
not requirethesameformditiesasmarriage. Moreimportant then
theformditiesof entering the bond of marriage, though, arethe
formditiesrequired to terminatethemarriage. Inthisregard, we
find it agnificant that termination of amarriage requiresalegd
procedurethat includes built-in protectionsfor the best interests
of the parties' child or children.
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Upon the termination of amarriage or second marriage
between parents, custody and supportissueswill bevisted anew.
Thus, thechild will not be harmed by thefact thet an earlier child
support order wasterminated upon themarriage or remarriage of
theparents. Thereisnosuch protectionin placewhenacouple
ceasesto cohabit. Consequently, if cohabitationwere sufficient
toterminateaprior order of child support, achild could, and most
likely would, besgnificantly harmedif andwhenhisor her parents
cea=to cohabit. Intheabsence of alegdly sgnificant unification
of thefamily, wemugt dedineto find thet the provisons of acourt
order mandating child support are automatically terminated.

Griffisv. Griffis, 202 W.Va. at 211, 503 S.E.2d at 524 (footnotes and citations omitted).

Whilethis Court has never held specificaly that acourt order mandating the payment of
adimony does nat automaticaly terminate upon the cohabitation of the parties, the same condderationsas
those stated above compd usto concludethat it doesnot. Because cohabitation doesnot legdly unitea
family or requirethe sameformalities of marriage, it doesnot guaranteethat the dependent party will
continueto receive necessary support from the obligor during the cohabitation. Cohabitation, unlike
remariage, issmply not an easly identifiable event or condition. 1t may or may not be compeatible with
remarriage wherethe partieslive together and assume responghbility for thewefare of each other. See
InreMarriage of Wendell, 581 N.W.2d 197 (lowaCt. App. 1998). Also, because cohabitation
does not require the sameformditiesto terminate as marriage, it ismuch morelikdy that the partieswill
ceaseto cohahit, & which timethe dependent pousewill beleft, at least temporarily, without support. See

Upton v. Duck, 249 Ga. 267, 290 S.E.2d 92 (1982) (statute providing that subsequent voluntary

12



cohabitation shdl annul permanent dimony obligationisnot gpplicableto cohabitation of former husband

and wife).*

Further, this Court has previoudy said that “an ex-wife scohabitation with an adult mae
not her hushand does not condtitute grounds for termination or reduction of aimony award aosent showing
of changeinfinandd condition of ex-wifeby reason of contribution by the personwithwhom she cohabits”
JudithR. v. Hey, 185 W.Va. 117, 121, 405 S.E.2d 447, 451 (1990). Seealso McVay v. McVay,
189W.Va 197,429 S.E.2d 239 (1993). Thisisbased onthefact that W.Va Code § 48-2-15, which
providesdircuit courtswith authority to modify divorcedecrees, “makesno referenceto the conduct of the
parties after the granting of adivorce. Rather it makesther financid crcumatances and needsand the
requirementsof judticethefactorsto be considered in determining whether anaimony award should be
modified.” Wight v. Wight, 168 W.Va. 334, 337, 284 S.E.2d 625, 626-27 (1981) (citations omitted).
Wefind no reason to ditinguish between cohabitation with athird person and cohabitation with the obligor
spousein determining the effect that the cohabitation of the obligee spouse hason theobligor’ saimony

obligation. Accordingly, we hold that the payment of alimony mandated in adivorce order does not

°A great chdlengeto legidatorsand juristsistoensure that thelaw retainsits effectivenessand
vitdity in responding to the congtant changesin modern society. Thewriter of thisopinion remembersa
ampler time, prior to thewatershed years of the 1960s and the radica developments of that era, when
domedtic law waslimited essentidly to marriage and itsdissolution. Wenow livein curioustimeswhen
mariageisjust one of many aternative domestic arrangements, some of which we cannot evenimagine.
Onepopular dternaivearrangement iscohabitation absent theformditiesof marriage. Our task asjudges
iSsto creste equitable principlesto govern these dternative domestic arangements. Thistask isespecidly
chdlenging when partiesinvolved in such arrangementsbecome di saffected with each other and separate,
and they jointly own property and money which must be fairly divided.
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automati caly terminate upon the mere cohabitation of the partiesto the divorce order, but remainsin full

force and effect, and the alimony obligation continues as defined in the divorce order.

We bdieve, however, that post-divorce cohabitation of the partiesis onefactor to be
conddered in determining whether an obligor former spouse hasmet hisor her gpousal and child support
obligations. When parties cohabit, the payment of support obligations by the obligor former pouse most
likely will belessformal than the monthly presentment of asupport check. Instead, the obligor may
contribute to rent or mortgage payments, purchase groceries and clothing for the children; assst inthe
payment of child care, etc. Whenan obligeeformer spousedlegesthat the obligor former spouse, with
whom he or she cohabited for aperiod of timefollowing their divorce, failed to meet hisor her support
obligations during the period of cohabitation, it isincumbent upon the finder of fact to conduct an
evidentiary hearing to determine the amount of money contributed, inwhatever fashion, by the obligor for
the support of hisor her former spouseand/or child(ren) during the parties cohabitation. Thesemonetary
contributions condiitute credits toward the fulfillment of the obligor’ s support obligations. Therefore, we
hold that the post-divorce cohabitation of former spousesis onefactor to be congdered in determining
whether an obligor former spouse hasfulfilled hisor her court-ordered support obligations asrequired by
theparties’ divorce decree. Theinquiry iswhether and to what extent the obligor former spouse
contributed financidly to the support of the obligeeformer spouse and/or theparties' child(ren) during the
parties cohabitation. Any monetary contribution made by the obligor former pouseto theobligeeformer
spouse for the support of the obligee former spouse and/or the parties’ child(ren) congtitutes a credit

toward the fulfillment of the obligor former spouse’ s court-ordered support obligations.
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Wehavethusfar determined that the gppelleg saimony and child support obligetions, as
st forth in the January 30, 1989 order, remained in full force and effect during the period in which the
partiescohabited. Any monetary contributions made during this period by the gopelleefor the support of
thegppelant and the parties child operate ascreditstoward the fulfillment of the appellee’ scourt-ordered
support obligations. We have also determined that the circuit court had no authority to modify these
support obligationsretroactively dueto the parties cohabitation. Next, we addressthe question of which
party borethe burden of proving whether or not the gppelleefulfilled his support obligations during the

parties’ cohabitation.

The generd rule articulated by this Court isthet “[t]he party who dleges payment asa
defense has the burden of proving it.” Syllabus point 4, Allegheny Development Corp., Inc. v.
Barati, 166 W.Va. 218, 273 S.E.2d 384 (1980). See also Saundersv. Huffman, 119 W.Va. 31,
33, 192 SE. 297, 298 (1937) (“ The defendants having pleaded the payment of an admitted debt, the
burden of proving it retsuponthem.” (citationsomitted)). Also,itisgenerdly recognized that “wherean
Indebtednessor obligation to pay hasbeen established, the burden of proving payment ison the party who
alegesit, ordinarily the debtor or defendant.” 70 C.J.S. Payment 8 69, pp. 57-58 (1987) (footnotes
omitted). Further,“[alsagenerd rule, the burden of proving payment of ajudgment restson defendant
or other person claiming payment.” 50 C.J.S. Judgment § 665, p. 205 (1997) (footnotes omitted).
Findly, inthe context of determining arrearagesin aimony payments, other sateshave held that the obligor
has the burden of proof of payment. See Moreau v. Falgout, 304 So.2d 429 (La. Ct. App. 1974),

Briggsv. Briggs, 178 Or. 193, 165 P.2d 772 (1946); and Marksv. Marks, 98 Utah 400, 100 P.2d
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207 (1940). Accordingly, we hald thet where an obligee former spouse movesto collect dleged arrearages
in dimony and child support payments mandated by adivorce order, the obligor former oouse bearsthe
burden of proving that heor she hasfulfilled hisor her dimony and child support obligationsasdefinedin

the divorce order.**

We have determined that cohabitation of the parties to a divorce decree creates no
presumptionthat theobligor hasfulfilled hisor her support obligations. Rather, theparties' cohabitation
Isbut onefactor in determining whether the abligor former spousemet hisor her support obligations Also,
the obligor bearsthe burden of proving that he or she has made court-ordered support payments.
Therefore, we concludethat thecircuit court erred asameatter of law in gpplying apresumption that the
appdleemet hissupport obligationsby cohabiting with the obligeeand their minor childandinplacing the

burden of proving child support arrearages on the appel lant.

"W.Va Code 8§ 48A-5-2(g), intimatesthat theburden of proof ison the obligor to provethat he
or shemeadethe child support payments mandated by adivorce order. AccordingtoW.Va. Code § 48A-
5-2(g), oncethe obligeefilesan affidavit of accrued support, if the obligor desresto contest the affidavit,
heor shemus ather informthe CSED inwriting of the reesonswhy the affidavit is contested and request
ameeting with the CSED, or, where acircuit court has jurisdiction over the parties, obtain adatefor a
hearing before the circuit court or thefamily law master and mail written notice of such hearing to the
obligeeand tothe CSED. Thus, oncethe obligeefilesan affidavit of accrued support, the obligor hasthe
burden of contesting the affidavit. If the obligor doesnothing at thispoint, withholdingswill be made from
the obligor’ s digposable earnings pursuant to asuggestee execution. 1n the event the obligor contetsthe
affidavit of accrued support, it gopearsthat he or she bearsthe burden of proving thet the amount dlaimed
tobeinarrearsisincorrect or that awrit of execution, suggestion or suggestee execution isnot proper
because of mistakes of fact.
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The appdlee dleges, however, tha the circuit court’ sfinding that he fulfilled his child
support obligationsdoesnot rest upon apresumption crested by cohabitation. Rather, saysthegopellee,

the evidence before the family law master showed that he supported his family during the cohabitation.

After removing fromthefinal order theincorrect presumption that cohabitationis
satisfaction of court-ordered alimony and child support, weareleft with thefollowing findingsof fact to
support thecircuit court’ sdecis on that the gppelleefulfilled hissupport obligationsduring the periodin
which the parties cohabited:

4, Theat the defendant testified that he gave cash and money
tothe Plaintiff in satisfaction of his support obligation whilethey
wereliving together. Itissubgtantiated by thefact thet hedid not
have a checking account prior to the divorce nor one after the
divorce and that he was not the financial manager of hisown
finances.

5. That the parties continued to acquire assets togethery.]
6. That the Plaintiff admitsthat the Defendant did anumber
of thingswith theminor child and did not ask for [sc] her for any
money to do that.

7. That there are indances to suggest that the partieseven
after the divorce had financial obligations together.

These conclusory findings prevent this Court from determining thefactua basisfor thecircuit court’s
ultimate conduson that thegppd leemet hisdimony and child support obligationsduring thetimeinwhich
the parties cohabited. Spedificaly, weareunableto determinewhether thefind order restsentirdy upon
animproper presumptionarising fromtheparties cohabitation, or whether thefamily law master found

sufficient evidence independent of the presumption onwhich to conclude that the appelleefulfilled his
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support obligations. InProvincev. Province, 196 W.Va. 473, 483, 473 S.E.2d 894, 904 (1996), this
Court stated:

[theorder [inadivorce proceeding] must besufficient toindicate

thefactua and legd basisfor thefamily law master’ sultimate

concluson so astofacilitateameaningful review of theissues

presented. Wherethelower tribundsfail to meet thissandard --

I.e. making only general, conclusory or inexact findings -- we

mugt vacate thejudgment and remand the casefor further findings
and development. (Footnote omitted).

Accordingly, wereverseand remand with directionsfor thecircuit court to reconsider,
in accordance with the law set forth in this opinion, whether the appellee met the burden of proving
fulfillment of hiscourt-ordered obligations of $225.00 per monthin child support and $200.00 per mornth
inaimony during the parties cohabitation.”® Becausethegppdlant’ ssoleassignment of error concerned

dleged arrearagesin dimony and child support paymentswhich accrued during the parties: cohabitation,

A\e natethat upon reconsideration of this case, the dircuit court may either review the evidence
and makefindingsof fact suffident for meaningful review by thisCourt, or thedrcuit court may remand the
case to the family law master for reconsideration.

3Upon recondderation of this case according to thelaw set forth herein, we recognize that the
drcuit court may reechthe same cond usion, and support thiscond us onwith facts ufficient for meaningful
review by this Court, or the circuit court may reach theoppositeconclusion, i.e, that the gppelleefaled
to fulfill hissupport obligations during the period in which the parties cohabited. Inremanding thiscase,
itisnot theintent of thisCourt to usurp thefact-finding and credibility-assessing role of thecircuit court.
We smply reterate that the facts upon which the circuit court’ s decision rests must be supported by
sufficient findings for meaningful review by this Court.
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weleave undisturbed the remaining portions of thefina order concerning prospective modificationsin

alimony and child support payments.** Accordingly, we affirm that portion of the circuit court’s order.

V.

CONCLUSION

Insummary, thereisno presumption that theparties post-divorce cohabitation satisfied
the gppellee’ ssupport obligations. Rather, cohabitation isonefactor to beconsdered. Also, the gppellee
bearstheburden of proving that hemet hissupport obligationsduring theparties conabitation. Therefore,
thedrcuit court erred asametter of law inholding thet theparties' cohabitation crested apresumption thet
the appellee met hissupport obligationsand in placing theburden of proof of payment onthe gppe lant.
Absent thisimproper presumption, thecircuit court’ sfindings of fact ontheissue of dleged arrearagesin
upport paymentsareinsufficent for meaningful review by thisCourt. Accordingly, wereverseontheissue
of dleged arrearagesand remand thiscasefor the circuit court to reconsider, in accordancewith the law
st forth herein, the question of whether the gppelleemet his support obligations as defined in the January
30, 1989 divorceorder, and to makefindings sufficient for this Court’ sreview. The gppelant doesnot

challengethe progpective modifications made by thecircuit court initsfina order, and weaffirm that

“Specificaly, thedirouit court found that the appelleeisnot responsiblefor any dimony obligation
for 1998, but |eft theissue of aimony open for possiblefuture modification, and ordered the gppdlleeto
pay the appellant $200.00 per month for child support until the parties’ child reaches the age of 18.
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portion of the order. Accordingly, this caseisaffirmed in part, reversed in part, and remanded with
directions.

Affirmed in part, reversed in part, and remanded with directions.
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